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In spite of a certain mist which still hangs over the medieval
law of negotiability, it is tolerably clear that the document
which recorded the debt had assignable properties of a sort
before the ninth century. In the thirteenth century the assign-
ment of obligations was a regular practice among the merchants,
who had built up a customary law for their own courts of justice.
It is true that the principles of both Teutonic and Roman law
stood in the way of simple transfers. Each raised special diffi-
culties, which in the one case made it necessary to admit a
certain vagueness into the document as to the person of the
assignee, and in the other case made it necessary that the assignee
should come into court if challenged and prove his authority for
acting as representative of the creditor named in the document.
But since we must believe that redress by legal execution was
required only exceptionally, and since some of the documents
in use were not of a kind which the civil courts would easily
recognize as creating contracts at all, it is clear that the practice
of assignment could be followed without too much attention
being given to the conservatism of the lawyers. As late as the
end of the sixteenth century the European legal systems often
frowned on the assumption that the bonds, obligations, recogniz-
ances, and promissory notes which circulated in commercial
circles as a species of currency were assignable without legal
formalities and the creation of stilted fictions. In most parts
the renaissance of classicism among the lawyers had actually put
back the clock; we find an insistence on the legal appearance
of the assignee claiming the'debt as the attorney of the named
creditor even when the document was payable also to bearer.
Apparently in consequence of this attempt to whittle away
its meaning, the bearer clause, which we are told had once
given considerable freedom of assignment, almost disappeared
from use for a time. The Italian usage in writing an under-
taking to pay a party named or his order was widely adopted in
the seventeenth century; though even here the law was inclined
to make difficulties, particularly in France where the document
could only be transferred once. In the Netherlands and Italy
and England promises to payee or his order passed from hand